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Application to add two Public Footpaths at Grasmere Pastures, 
Whitstable to the Definitive Map of Public Rights of Way 

 

 
A report by the Director of Environment and Waste to Kent County Council’s Regulation 
Committee Member Panel on Wednesday 12th November 2008. 
 
Recommendation: I recommend that the County Council makes a Definitive Map 
Modification Order to modify the Definitive Map of Public Rights of Way (and 
accompanying Statement) by adding two Public Footpaths over land known as 
Grasmere Pastures at Whitstable, as shown at Appendix A to this report. 
 

 
Local Members:  Mr. M. Harrison and Mr. M. Dance   Unrestricted item 

 
Introduction 
 
1. The County Council has received an application from local resident Mrs. E. Watkins (“the 

applicant”) for a Definitive Map Modification Order to modify the legal record of Public 
Rights of Way, known as the Definitive Map and Statement, by adding two Public 
Footpaths (“the claimed routes”) over land known as Grasmere Pastures at Whitstable, 
as shown at Appendix A to this report. 

 
Procedure 
 
2. The County Council is the ‘surveying authority’ for the purposes of public rights of way 

and is responsible for holding and keeping up to date a map showing all the recorded 
public rights of way in the county. This map is a legal document and is known as the 
Definitive Map of Public Rights of Way. Under section 53(2) of the Wildlife and 
Countryside Act 1981 (“the 1981 Act”), the County Council has a legal duty to keep the 
map under continuous review and to make such modifications to it as appear requisite in 
consequence of certain events. 

 
3. Under section 53(5) of the 1981 Act, anyone may make an application to the County 

Council for a modification to be made to the Definitive Map and/or Statement. Such an 
application must be made in the form specified in the Wildlife and Countryside (Definitive 
Maps and Statements) Regulations 1993 and might consist of a request to record a new 
Public Right of Way, to delete an existing Public Right of Way, to upgrade or downgrade 
the status of a route already shown on the map, or to amend any particulars contained 
within the statement accompanying the Definitive Map. 

 
4. As a standard procedure set out in the Schedule 14 of the 1981 Act, the County Council 

has a duty to investigate the matters stated in the application, to consult with every local 
authority whose area includes the land to which the application relates and, as soon as 
practicable after determining the application, to give notice of the decision by serving a 
copy of it on the applicant and any known owners or occupiers of the land in question. 

 
5. The Countryside Access Objectives and Policy document (dated July 2005) sets out the 

County Council’s own priorities for keeping the Definitive Map and Statement up to date. 
The main priorities are: 
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A. The investigation and determination of outstanding applications to modify the 
Definitive Map; 

B. The resolution of anomalies and mapping errors where essential for the effective 
management of the PROW network; and 

C. The publication of Definitive Maps and Statements for those areas excluded from 
the original Definitive Map. 

 
Definitive Map modification cases will normally be investigated in order of receipt, except 
in any of the following circumstances, where a case may be investigated sooner: 

• Where it satisfies one of the key principles set out in paragraph 11.1 of the 
Countryside Access Policy; 

• Where the physical existence of the route on the ground is threatened by 
development; or 

• Where investigation of a case would involve substantially the same evidence 
as a route currently under investigation or about to be investigated. 

 
Applicant’s submission 
 
6. The application has been made on the grounds that the paths concerned have been 

used ‘as of right’ over a period in excess of 20 years. In support of the application, the 
applicant submitted 61 user evidence forms demonstrating use of the claimed routes. 

Description of claimed routes 

 
7. The claimed routes run across a field known locally as Grasmere Pastures which is 

situated in Whitstable and lies immediately adjacent to the Chestfield parish boundary. 
The field is bounded to the south by the rear of properties in Grasmere Road and to the 
west by the rear of properties in Richmond Road. To the east, the field is bounded by 
other fields (separated by vegetation) and the rear of properties in Laxton Way. To the 
north of Grasmere Pastures is a route known as ‘Ridgeway’ which is recorded on the 
County Council’s Definitive Map of Public Rights of Way as Bridleway CW40. Beyond 
‘Ridgeway’ lies the John Wilson Business Park and a large supermarket. 
 

8. In this case, there are two claimed footpaths; the first, which shall be referred to as 
‘claimed path A’ runs from Grasmere Road in a generally northerly direction for 
approximately 465 metres to a junction with Ridgeway, whilst the second, which shall be 
referred to as ‘claimed path B’ runs from Richmond Road in a generally easterly 
direction for approximately 335 metres to a junction with claimed path A. The claimed 
routes are shown on the plan at Appendix A. 

 
Background information 
 
9. Members should be aware, for information only, that the land over which the claimed 

routes run, Grasmere Pastures, was the subject of a separate application made under 
the Commons Registration Act 1965 to register the land as a new Village Green on the 
basis of the recreational usage of the land by the local inhabitants for a period of over 20 
years ‘as of right’. The matter was considered by a Regulation Committee Member 
Panel meeting held on 30th April 2007 at which it was resolved to reject the application 
on the basis that those using the land for recreational purposes had ‘deferred’ to the 
landowner’s agricultural activities on the land. 
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Summary of mapping evidence 
 
10. When dealing with applications to modify the Definitive Map, the County Council has a 

duty to investigate the matters stated in the application1. As a standard procedure which 
forms part of the investigative process, Officers will therefore research whether there is 
any evidence of the claimed route(s) having been identified on historic mapping (i.e. 
those maps that precede the publication of the first Definitive Map in 1952). For 
example, the depiction of a route on the First Edition Ordnance Survey maps (c1840) as 
a ‘public road’ can provide good supporting evidence of its status as a public right of 
way. Indeed, in some cases the mapping evidence is so strong that it is possible to 
conclude that a public right of way is reasonably alleged to subsist on mapping evidence 
alone; this is because there is a well established legal maxim which states ‘once a 
highway, always a highway’2. 
 

11. In this case, there is no mapping evidence in support of the application and the historic 
maps consulted do not show any evidence of the existence of the claimed routes. 

 
Summary of documentary evidence 
 
12. The Wildlife and Countryside Act 1981 requires that when investigating such 

applications, the County Council must consider ‘all other relevant evidence available’. In 
this respect, I have considered the evidence which was put forward in the recent 
application to register the land at Grasmere Pastures as a new Village Green. Although 
this was an application concerning another area of legislation (the Commons 
Registration Act 1965), relevant evidence was provided during the course of the 
determination process in respect of the claimed footpath. 

 
13. An objection to the Village Green application was lodged on behalf of the same objectors 

in the present case. Included within the objection bundle were witness statements from 
relevant parties and appropriate extracts are reproduced below: 

• Mr. M. Lewer, director of O.W. Presland Ltd, states at paragraph 24 of his witness 
statement: ‘Similarly, with walking, the site grew hay for part of the year, but like all 
farming land, it lay un-cultivated for part of the year. I knew that some local people 
used to walk on the path on the periphery of the site, with or without dog, and others 
used a track across the site [shown on an attached plan, roughly corresponding with 
claimed path A], as a shortcut. Walkers usually kept to the tracks on the periphery of 
the site and the track across the site…’ 

• Mr. P. Watkins, Strategic Land and Planning Manager of Kitewood Estates Ltd, 
states at paragraphs 2 and 3 of his statement: ‘I visited the site in the 1990 – 1996 
period on a number of occasions, at these visits I only saw people walking along 
paths on the periphery of the site, some with dogs… I visited the site on a number of 
occasions in the period 2000 – 2004 and only saw people walking the tracks on the 
periphery of the site and on [other tracks, including one roughly corresponding with 
claimed path A]’. 

• Mr. K. Goldsmith, tenant of the site between 1984 and 2004, states at paragraphs 2 
and 3 of his statement: ‘during the time that I rented the site, the hay crop extended 
over all of the site and there were tracks on the perimeter of the site and one track 
which crossed the site [roughly corresponding with claimed path A]… in the autumn 

                                                 
1
 Wildlife and Countryside Act 1981 – Schedule 14, paragraph 3(1)(a) 
2
 From Dawes v Hawkins [1860] 8 CB (NS) 848, but note that an established highway may cease to be a 
highway if closed by statutory process (e.g. a Public Path Extinguishment Order) 
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of 1989, I ploughed the field in its entirety, including the perimeter track. The only 
track that I left when I ploughed the field was [claimed path B]… After this process 
was complete, I reinstated the perimeter edging’. He adds, at paragraph 5 of his 
statement, ‘during the period that the hay was growing, people who came onto the 
site kept to the tracks and did not disturb the hay.’. 

 
14. I have also consulted the County Council’s records for available aerial photographs of 

the site taken during the last 20 years. There are two aerial images available: 

• The first, taken in 1999 (attached at Appendix B), clearly shows the existence of 
defined tracks, across and around the perimeter of the field. The claimed paths (A 
and B) are both clearly identifiable. 

• The next image, taken in 2003 (attached at Appendix C), is of particular interest as it 
actually shows the harvesting of the hay taking place with farming machinery and hay 
bales clearly visible. Despite the fact that the harvesting is in progress, it is still 
possible to see the tracks over the field which indicates that they were of a well-
defined, well-used and near-permanent nature. 

 
User evidence 
 
15. Included with the application were 61 user evidence forms. These forms demonstrate 

use of the claimed routes on foot over a long period, with the earliest use dating back to 
1959. Of those 61 witnesses, over half (36) have used the claimed route(s) for over 20 
years (as at the date of application) for purposes such as dog walking, recreational 
walking or access to shops and other facilities in Chestfield. Many of the witnesses have 
used the claimed route(s) on a daily basis and nearly all of the witnesses state that they 
had used the claimed route(s) freely and unchallenged until 2004 when fencing was 
erected across the path thereby preventing access. Some witnesses also recall two 
notices being erected at the same time as the fencing appeared, containing wording to 
the effect of 'private property - no trespassing’, along ‘Ridgeway’ to the north of the site 
(although it is unclear as to the exact location of these notices and whether they were 
placed at the entrance of claimed path A onto Grasmere Pastures). 

 
16. In addition to the user evidence forms submitted with the application, the applicant also 

identified a number of other people with evidence of use during the course of the 
investigation process. In total, 21 witnesses were interviewed (including the applicant) in 
order to gain a more detailed understanding of the history of the claimed routes and to 
ensure that there had been actual use of the claimed routes as public rights of way 
rather than general wandering at will over the wider area of Grasmere Pastures. In 
addition to the evidence provided in the user evidence forms, those interviewed 
confirmed that the route had always been clearly visible on the ground (having become 
well worn and defined through heavy usage) and that the route was in regular usage by 
other walkers. 

 
17. The conclusion to be drawn from the user evidence (a summary of which is attached at 

Appendix D) is that there is a substantial body of user evidence from a large number of 
people which confirms use of the claimed routes over a period well in excess of 20 
years. 
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Consultations 
 
18. Consultations have been carried out with local Councils (as required by the 1981 Act) 

and, in addition, local Councillors and the Ramblers’ Association have been contacted 
for their views. Chestfield Parish Council has written in support of the application. No 
other responses have been received. 

 
Landowner 
 
19. The land over which the claimed routes run is owned by O.W. Presland Ltd. In 

additional, Mr. N. Sands is a tenant of the land and Kitewood Estates have an option to 
purchase the land. Collectively, these three parties have lodged an objection to the 
application (“the objectors”). The objection contains a statement setting out the grounds 
of objection (attached at Appendix E) and is supported by witness statements from Mr. 
Michael Lewer CBE QC (director of O. W. Presland Ltd.) and Mr. Norman Sands (a 
tenant of the land since 2004). 

 
20. The main substance of the objection is that ‘the applicant has failed to identify the 
necessary period of 20 years by reference to any commencement or termination date, 
and has failed to demonstrate the use of the paths by the public as a right without any 
interruption’. This is based on the following grounds: 

• That a fence was erected around Grasmere Pastures by the tenant on 5th October 
2004 and on 6th October 2005 a bund and trench were created around the boundary 
of the site. The fence, bund and trench have been breached and torn down in places 
and therefore the use of the paths was by force and not ‘as of right’. 

• That any use of the claimed paths would have been interrupted on an annual 
frequency since 1984 due to the taking of a hay crop and as such the applicant has 
not shown that the land has been used for a full period of 20 years. 

 
Legal tests 
 
21. Section 56 of the Wildlife and Countryside Act 1981 provides that a Definitive Map and 

Statement shall be conclusive evidence of the routes shown and section 53 of the same 
Act also places a general duty on the County Council to keep the Definitive Map and 
Statement under continuous review and to make such modifications as appear requisite 
in consequence of certain ‘events’. One such event, contained in section 53(3)(c)(i) 
refers to ‘the discovery by the authority of evidence which (when considered with all 
other relevant evidence available to them) shows that a right of way which is not shown 
in the statement subsists or is reasonably alleged to subsist over the land in the area to 
which the map relates…’. 

 
22. In considering an application to add routes to the Definitive Map, it is also necessary to 

take into account section 31(1) of the Highways Act 1980 which states that ‘where a way 
over any land, other than a way of such character that use of it by the public could not 
give rise at common law to any presumption of dedication, has been actually enjoyed by 
the public as of right and without interruption for a full period of twenty years, the way is 
to be deemed to have been dedicated as a highway unless there is sufficient evidence 
that there was no intention during that period to dedicate it’. The period of twenty years 
referred to is to be calculated retrospectively from the date when the right of the public to 
use the way is brought into question. 
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23. Alternatively, a Public Right of Way may be established over a shorter period of time 
under Common Law. In the case of Mann v. Brodie (1885), Lord Blackburn considered 
that where the public had used a route “for so long and in such a manner that the 
[landowner]… must have been aware that members of the public were acting under a 
belief that the right of way had been dedicated and had taken no steps to disabuse them 
of them belief, it is not conclusive evidence, but evidence which those who have to find 
the fact may find that there was a dedication by the owner whoever he was”, i.e. the 
dedication of a way as a Public Right of Way can be implied by evidence of use by the 
public (no minimum period is required) and of acquiescence of that use by the 
landowner. 

Analysis 

 
24. As there is no substantive mapping or documentary evidence in support of the claim the 

case relies entirely upon the user evidence presented and the statutory principles set out 
in section 31(1) of the Highways Act 1980. 

 
Date of Challenge 
 
25. The first step to identify the date upon which the right of the public to use the route was 

first brought into question (“the date of challenge”). There is no precise definition of what 
constitutes ‘bringing into question’ the public’s right to use a particular route, but in a 
recent House of Lords case known as Godmanchester3, Lord Hoffman quoted with 
approval the words of Lord Denning (in a previous case) who said this: ‘… I think that, in 
order that the right of the public should have been ‘brought into question’, the landowner 
must challenge it by some means sufficient to bring it home to the public that he is 
challenging their right to use the way, so that they may be apprised of the challenge and 
have a reasonable opportunity to meeting it… whatever the public do, whether they 
oppose the landowner’s action or not, their right is ‘brought into question’ as soon as the 
landowner puts up a notice or in some way makes it clear to the public that he is 
challenging their right to use the way.’. 

 
26. In his statement, Mr. M. Lewer (the landowner) explains that, in 2000, his company (O. 

W. Presland Ltd) entered into an option agreement with Kitewood Estates Ltd (a 
developer) who were concerned to stop trespass onto the site and this led to the 
erection of fencing and notices together with the creation of trenches and a bund. 
However, this is at odds with the evidence of his tenant, Mr. N. Sands, who completed a 
grazing agreement for the land in 2004. He states: ‘my intention is to use the land for 
grazing… clearly, in order to use the site for grazing, it had to be secured. Consequently, 
on 8th October 2004, I erected fencing on the site… [and] I also dug a ditch’. 

 
27. Despite this obvious conflict as to the purpose of the fencing (i.e. whether it was put 

there to keep the public out or to prevent the egress of grazing animals), it is clear from 
the evidence of the applicant that the effect of the fencing was to challenge the public’s 
right to use the land. It was also the evidence of Mr. Sands, that he had verbally 
challenged those entering Grasmere Pastures and placed ‘no trespassing’ signs on the 
newly erected fencing4. 

                                                 
3
 R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and 
Rural Affairs [2007] UKHL 28 
4
 The witness statement of Mr. Sands reads: ‘whilst the fence was being erected, I stopped everyone I saw 
attempting to come on to the site and told them that they were trespassing. I also asked for their names and 
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28. Although it appears that the effect of the fencing and trench was short lived (insofar as 

some parts of the fencing were quickly broken down and makeshift bridges over the 
trenches were created) and that use of the land resumed without considerable delay, it is 
clear that the erection of the fencing was more than a mere temporary interruption to 
use, and constituted an overt action on behalf of the landowner intended to exclude the 
public from using the land that clearly brought the right of the public to use the claimed 
paths into question; indeed, it was the fencing which appears to have triggered the 
application to record the claimed routes. 

 
29. I have therefore taken 2004 as the date of challenge and have considered very carefully 

the period 1984 to 2004 (the 'material period') in my investigation. Despite the objectors’ 
assertion to the contrary, it should be noted that there is no requirement for the applicant 
to specify the date of challenge or material period upon which s/he relies; the County 
Council can consider evidence of use over any 20 year period5. 

 
Evidence of use ‘as of right’ 
 
30. In order to satisfy the provisions of section 31(1) of the Highways Act 1980, it is 

necessary to demonstrate that use of the claimed routes has been ‘as of right’, or 
without force, secrecy or permission6. Following interviews with a number of local 
people, it is clear that there has been regular use of the claimed routes on foot for a full 
period of 20 years between 1984 and 2004; this is illustrated in the user evidence table 
and interview summaries provided at Appendix D.  

 
31. There is no evidence from any of the users that their use was by force, that it was 

secretive or that they had obtained permission to use the claimed routes. There is, 
however, evidence that the claimed routes were in regular usage and the existence of 
the claimed routes was common local knowledge. There are several instances where 
users were first told about the routes by the vendors of their properties when they first 
moved to the area and all of those interviewed stated that they had regularly witnessed 
use by others. This is evidenced by the defined tracks shown on the aerial photographs 
in 1999 and 2003. 

 
32. The onus is on those denying the existence of the right of way to prove compulsion, 

secrecy of license7. Although fencing (and possibly notices) were erected in 2004, the 
objectors have not been able to produce evidence indicating that they attempted to 
exclude the public and/or had no intention to dedicate a public right of way prior to that 
time, despite the fact that O.W. Presland Ltd appears to have owned the land since 
1959. It does not appear that there have been any challenges to use during the material 
period and indeed none of the witnesses recall any notices or obstructions to prevent 
their use of the path during the material period. 

 
 

 

                                                                                                                                                                    

addresses, but none would supply those details. Every person that I requested to leave the site did so. At the 
same time as I had the fence erected, I erected ‘no trespassing’ signs’. 
5
 This is a subtly different situation to that of Village Green applications where the twenty-year period is 
normally (subject to certain limited exceptions) the twenty years immediately preceding the date of application. 
6
 R v Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 2 All ER 385 
7
 Jones v Bates [1938] 2 All ER 237 
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Recreational use of the land 
 
33. There is another issue, related to ‘as of right’, which concerns the type of use of the 

claimed routes. As mentioned above, the land over which the claimed routes run was 
subject to a previous (unsuccessful) application to register the whole of the field as a 
Village Green on the basis of recreational usage. A public right of way is a right to pass 
and re-pass along a particular route from A to B and there is therefore a need to 
distinguish between this type of direct linear usage and any use of the route that was 
incidental to other activities which may have taken place on the land (i.e. kite flying, 
blackberry picking etc.). 

 
34. A similar situation arose in a case known as Dyfed8 in which an application to record a 

circular route around a lake as a Public Footpath was considered. In that case it was 
held that ‘if… there had been use by the public of a footpath for pure walking (i.e. not 
merely ancillary to the recreational activities such as sunbathing, fishing and swimming), 
in my judgement such evidence was capable of founding a case of deemed dedication of 
the footpath whether or not such walking was itself purely recreational as opposed to 
walking for business purposes. There is no rule that use of a highway for mere 
recreational purposes is incapable of creating a public right of way’. 

 
35. At Grasmere Pastures, it is clear that some of the use of the claimed routes would have 

been ancillary to other recreational activities which took place on the land but that is not 
to say that if a person were walking their dog along a defined route, their use was not 
characteristic of someone exercising a public right of way along a defined route as 
opposed to a general right of recreation.  

 
36. There is also strong evidence that a significant proportion of the use that did take place 

was not attributable to other those other recreational activities. Several of the witnesses 
refer to use of the route as access to shops (there is a Sainsburys and B&Q located on 
the nearly John Wilson Business Park) or to other facilities in the village of Chestfield, 
such as the Medical Centre or as a shortcut to visit friends. These are all legitimate uses 
that it would normally be expected to find a public right of way being used for. 

 
37. As confirmed in recent case law, ‘it is also well established that a highway should have a 
defined route…subject to such a clearly established usage, the route of a highway can 
and should be defined with some precision’9. In this case, the evidence of the users and, 
in particular, the aerial photographs (which taken several years apart) clearly confirm 
that defined routes were walked over the field. 

 
Interruptions to use 
 
38. It is the case of the objectors that use of the claimed paths did not continue ‘without 

interruption’ during the material period due to the use of the land for agricultural 
purposes. In his witness statement, Mr. Lewer (company director) provides a detailed 
account of the history of the land and its various uses. He explains that from 1984, the 
land has been farmed by tenants who would take a hay crop on an annual basis and, in 
1989, the land was ploughed, harrowed and re-seeded. 

 

                                                 
8
 Dyfed County Council v Secretary of State for Wales (1990) 59 P&CR 275 
9
 R. (on the application of Gloucestershire County Council) v Secretary of State for the Environment, Transport 
and the Regions and the Ramblers’ Association [2000] 
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39. Clearly, the agricultural use of the land would have led to temporary and relatively minor 
interruptions (in the context of 20 years) to use whilst such activities took place. Hence, 
the question to be considered is whether the agricultural use of the land sufficiently 
interrupted use of the claimed routes to the extent that the users of the claimed routes 
would have been aware that their use was being challenged. 

 
40. In the Fernlee Estates10 case, the issue of temporary interruptions caused by the 

intermittent dumping of building materials on a claimed bridleway was considered. The 
judge in that case held that interruptions of a temporary nature that were not placed with 
the intention of preventing use of the way did not constitute an interruption to use for the 
purposes of s31(1) of the Highways Act 1980; he concluded that an interruption ‘must be 
some physical and actual interruption which prevents enjoyment of the way rather than 
merely acts which challenge the user while allowing it to go on’ and added ‘a mere 
absence of continuity in the de facto user will not stop time running [as] there must be 
interference with the enjoyment of a right of passage’. In support of this, he further stated 
‘the circumstances of and the intention with which the barring of the way takes place are 
relevant. For example, the blocking of a road by a broken down vehicle would not 
amount to a relevant interruption’. 

 
41. In the present case, the agricultural use of the land was a use which co-existed with the 

use of the claimed routes but it does not appear to have interfered with the walkers’ use 
of the route, save for relatively short periods on a seasonal basis whilst agricultural 
operations and machinery occupied the land over which the claimed paths run. Any 
interruptions to use that did take place were as a result of the tenant’s agricultural 
operations and not as a result of direct actions by the landowner to challenge public use 
of the land. 

 
Lack of intention to dedicate 
 
42. Mr. Lewer, in his statement, asserts that ‘when this [the ploughing, harrowing and 
seeding of the land] took place, there could have been no doubt in the mind of anyone 
who tried to use the field in that period that the owner of the site, through his farmer, had 
no intention to dedicate any part of the site permanently to them as a footpath or 
otherwise.’. It is the objector’s case, therefore, that the agricultural use of the land was, 
in itself, sufficient to bring to the attention of the users that the landowner had no 
intention to dedicate the claimed routes as Public Footpaths. 

 
43. The owner’s lack of intention to dedicate was considered in some detail in the 
Godmanchester case. On this point, Lord Hoffman made the following comments: ‘I think 
that upon the true construction of s 31(1), ‘intention’ means what the relevant audience, 
namely the users of the way, would reasonably have understood the landowner’s 
intention to be… not what the owner subjectively intended nor what particular users of 
the way subjectively assumed, but whether a reasonable user would have understood 
that the owner was intending… to ‘disabuse [him]’ of the notion that the way was a public 
highway’. Lord Scott, in the same case, agreed and provided some practical examples: 
‘Acts blocking passage along the path by, for example, the padlocking of gates would be 
likely to be sufficient. Regular challenges to users of the path might suffice. But 
expressions of intention never disclosed or circulated privately would not, in my opinion, 
be ‘sufficient’. The reason they would not is that they would do nothing to curb the public 

                                                 
10
 Fernlee Estates Ltd v City and County of Swansea and another [2001] All ER 237 
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user of the path, or to disabuse users of the path of any belief that they had a right to 
use it, or to make clear to those users who did not care or give a thought to whether or 
not they had a right to use the path that they were trespassers’. 

 
44. The essence of Godmanchester was therefore to make it clear that overt and 

contemporaneous acts are required in order to show a lack of intention to dedicate and, 
in addition, that such acts must be communicated to users of the claimed routes so that 
they may reasonably understand the landowner’s intention. It is clear from the 
submission of the objectors in relation to the Village Green application that the 
landowner and his tenant were aware of the use of the tracks over the field; indeed, the 
tenant himself admits that he went so far as to leave claimed path B and reinstate the 
perimeter track when he ploughed the field in its entirety in 1989. 

 
45. No evidence has been presented (either by the applicant or the objectors) to suggest 

that any acts were undertaken during the material period (until, of course, the erection of 
the fencing in 2004) to demonstrate a lack of intention to dedicate the claimed routes, 
either by wholly preventing or, at the very minimum, by challenging the use of the routes 
by walkers. 

Conclusion 

 
46. In Norton and Bagshaw11, it was held that there is a distinct difference between the 

wording of section 53(3)(c)(i) and that in deciding whether a Public Right of Way exists, 
two tests must be applied; whether a right of way subsists (known as 'test A') and 
whether a right of way is reasonably alleged to subsist ('test B'). It was also held that for 
test B to be met, it is necessary to show whether a reasonable person, having 
considered all the relevant evidence available, could reasonably allege a public right of 
way to exist. In Emery12, the Court of Appeal held that it was possible to make an Order 
provided that the lower test (test B) had been met, and that in cases where there was 
credible evidence of public use over a twenty-year period, it would be appropriate to 
make the Order. 

 
47. Therefore, having carefully considered the evidence and for the reasons cited above, I 

consider that there is a credible body of user evidence to show that the claimed routes 
has been used for a period of twenty years and little evidence to show that the 
landowner had, prior to 2004, directly challenged this use or demonstrated a lack of 
intention to dedicate the claimed routes. I have thus concluded from my investigations 
that, on a balance of probabilities, a public right of way on foot is at least reasonably 
alleged to subsist along the routes claimed. 

Recommendation 

 
48. I recommend that the County Council makes a Definitive Map Modification Order to 

modify the Definitive Map of Public Rights of Way (and accompanying Statement) by 
adding two Public Footpaths over land known as Grasmere Pastures at Whitstable, as 
shown at Appendix A to this report. 

 
 

                                                 
11
 R v. Secretary of State for the Environment ex parte Norton and Bagshaw (1994) 68 P&CR 402 

12
 R v. Secretary of State for Wales ex parte Emery [1998] 4 All ER 367 
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Further details on procedure for information only 
 
49. The effect of the refusal of this application would simply be that the County Council 

would take no action to recording the claimed routes as Public Footpaths on the 
Definitive Map. However, the applicant would have a right of appeal against the County 
Council’s decision to the Secretary of State and this may result in the County Council 
being directed to make a Definitive Map Modification Order. 

 
50. The effect of accepting the recommendation would be for a Definitive Map Modification 

Order to be made to add the claimed routes to the Definitive Map of Public Rights of 
Way. This Order would then be subject to a formal public consultation and, if no 
objections are received to the Order, the County Council itself has the power to confirm 
the Order and modify the Definitive Map accordingly. However, in the event of objections 
being received would be sent to the Planning Inspectorate for determination, most likely 
by way of a local Public Inquiry.  

 

Accountable Officer:  
Dr. Linda Davies – Tel: 01622 221500 or Email: linda.davies@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 

 

The main file is available for viewing on request at the Environment and Waste Division, 
Environment and Regeneration Directorate, Invicta House, County Hall, Maidstone. Please 
contact the case officer for further details. 

 
Background documents 
 
APPENDIX A – Plan showing claimed routes at Grasmere Pastures 
APPENDIX B – Aerial photograph dated 1999 
APPENDIX C – Aerial photograph dated 2003 
APPENDIX D – Summary of user evidence 
APPENDIX E – Objectors’ statement 
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 Application to register land known as Barton Playing Field  
at Canterbury as a new Town Green 

 

 
A report by the Director of Environment and Waste to Kent County Council’s  Regulation 
Committee Member Panel on Wednesday 12th November 2008. 
 
Recommendation: I recommend that the County Council endorses the advice received 
from Counsel that a non-statutory Public Inquiry be held into the case to clarify the issues. 
 

 
Local Members:  Mr. M. Northey     Unrestricted item 

 
Introduction 
 
1. The County Council has received an application to register land known as Barton 

Playing Field as a new Town Green from local resident Dr. S. Bax (“the applicant”). The 
application, dated 8th May 2007, was allocated the application number 595. A plan of 
the site is shown at Appendix A to this report and a copy of the application form is 
attached at Appendix B. 

 
Procedure 
 
2. The application has been made under section 15 of the Commons Act 2006 and 

regulation 3 of the Commons (Registration of Town or Village Greens) (Interim 
Arrangements) (England) Regulations 2007. These regulations came into force on the 
6th April 2007. 

 
3. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 

Registration Authority to register land as a Town or Village Green where it can be 
shown that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years; 

  
4. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of application 
(section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the date 
of application, e.g. by way of the erection of fencing or a notice (section 15(3) of 
the Act); or 
• Use of the land ‘as of right’ ended before 6th April 2007 and the application has 
been made within five years of the date the use ‘as of right’ ended (section 15(4) of 
the Act). 
 

5. As a standard procedure set out in the regulations, the County Council must notify the 
owners of the land, every local authority and any other known interested persons. It 
must also publicise the application in a newspaper circulating in the local area and put 
up notices on site to publicise the application. The publicity must state a period of at 
least six weeks during which objections and representations can be made. 

Agenda Item 4
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The Case 
 
6. The area of land subject to this application (“the application site”) consists of a large 

playing field situated in the St. Martin’s area of the city of Canterbury, which is known 
locally as Barton Playing Field. The application site forms a rectangular shape that is 
bounded on all sides by adopted highways known as Spring Lane, Pilgrims Road and 
Pilgrims Way (part of which is recorded on the Definitive Map of Public Rights of Way 
as Byway Open to all Traffic CC41). 

 
7. The application has been made on the grounds that the application site has a long 

history as a space for public recreation which pre-dates the use of the site by the 
schools which began in 1960. The applicant asserts that there is extensive evidence of 
recreational use ‘as of right’ by local residents for a period well in excess of twenty 
years. 

 
8. Included in the application were a detailed statement in support, 28 signed user 

evidence questionnaires and a CD-ROM containing audio recordings of the interviews 
along with a video of the field showing recreational use. A table summarising the 
evidence of use was also provided by the applicant and this is attached at Appendix 
C. Additionally, a further 14 signed user evidence questionnaires were submitted by the 
applicant prior to the commencement of work on the application. 

 
Consultation 
 
9. Consultations have been carried out as required. A number of responses, both in 

support of and in objection to the application, have been received. These are 
summarised below. 

 
10. A number of local residents (20 in total) wrote in support of the application, adding their 

evidence of use to that already provided by the applicant. The local County member, 
Mr. M. Northey, also wrote in support of the application on the grounds that the land 
has been used on a daily basis for a variety of purposes ‘as of right’ and there has 
always been a general belief locally that the land was for common use. 

 
11.  Objections to the application were received from the following: 

• Canterbury City Council objects on the grounds that Town Green status may 
severely impact upon any future improvements and enhancements to the site for 
the benefit and enjoyment of the children, public and wider community that it 
serves. 

• Eight local residents have written in objection to the application. These appear to 
have been written in response to the local distribution of a flyer entitled ‘save Barton 
field’ by the applicant. The gist of these letters is that the field has not been open for 
public use for many years and indeed was originally fenced off when the land was 
given to the schools in the 1960s. The fence has been broken down through acts of 
vandalism but was repaired on occasions. Local residents have only gained access 
to the land through damage to the fence and never has use been ‘as of right’. A 
smaller field nearby was widely used for recreational purposes for many years, but 
in recent times it has not been maintained, therefore making it unsuitable for 
informal sporting activities. 

• The local KCC Education Officer, Maggie Gregory, has objected to the application 
on the grounds that the land is private land designated as sports pitches for Barton 
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Court Grammar School and Chaucer Technology College. She adds that access to 
the site by local residents has not been unhindered for the last twenty years due to 
the existence of a fence and therefore any access that did occur was via acts of 
vandalism to the fence. She further adds that, in her view, if the land is registered 
as a Town Green, it is likely to become impossible, or at least very dangerous, for 
the schools to continue to use the sports pitches. 

 
Landowners 
 
12. There has been some confusion regarding the ownership of the site, with the applicant 

asserting that the County Council was part-owner along with Barton Court Grammar 
School and Chaucer Technology College. The applicant had concerns that the County 
Council’s alleged interest in the land would seriously impede the County Council’s 
ability to make an impartial decision on the application. 

 
13. However, inspection of Land Registry documentation along with modern base maps 

has revealed that the County Council, in fact, has no interest in the application site. It 
would appear that the land was originally owned by the County Council but was 
transferred to the schools when they acquired Grant Maintained status during the 
1990s. No part of the playing field remained in KCC ownership, although the highways 
to the south and east (Pilgrims Way and Pilgrims Road) are owned by the County 
Council. Therefore, despite assertions to the contrary, the County Council has no 
current interest in the application site and the ownership is as shown on the plan 
attached at Appendix D. 

 
14. The current landowners, Barton Court School and Chaucer Technology College, have 

both objected to the application. The schools are concerned that private land 
designated as school playing fields is being considered for Town Green status. Their 
objections are made on the grounds that use of the field by local residents has not 
been ‘as of right’ as force has been used to gain access by vandalising fencing which 
has been in place since the late 1960s. The schools assert that they use the fields on a 
weekly basis for school activities and for extra curricular activities beyond these hours 
and, as such, the claimed continuous use by the local residents is not a valid one. The 
illegal use of the field has led to children being injured by broken glass and metal drinks 
cans and PE staff have found needles on the field which is a serious cause for 
concern. 

 
15. In addition, the schools argue that the legislation does not permit the type of dual or 

shared usage envisaged by the applicant; use as a Town or Village Green must be ‘as 
of right’ at all times and the legislation does not permit the sort of joint venture whereby 
the local residents use the land when the owner does not require it. In support of this, 
the schools state that the evidence shows that use has been mostly during school 
holidays and at weekends when there is no one in the school to prevent access and 
further add on a general point that the fact that the residents are aware that the land is 
a school playing field means that their use cannot have been ‘as of right’. 

 
Applicant’s response to the objections 
 
16. The applicant has taken the opportunity to extend his arguments in two further detailed 

submissions. He argues that the objections are mainly misguided and entirely 
insubstantial, and the objectors have misunderstood many elements of the application.  
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In his view, the objectors make bold assertions and yet offer no evidence to support 
them, thereby painting a false picture of the situation. In addition, evidence given by 
some of the objectors shows a woeful ignorance of the schools and the local area. 

 
17. The applicant then sets out in detail the requirements for registration of land as a Town 

Green and discusses each requirement in turn: 

• Significant number – the applicant argues that despite assertions from an objector 
that use of the application site was by others from outside (i.e. it was by scattered 
individuals and in some cases by scattered groups) evidence from surveys and user 
evidence statements he has submitted show regular use by a large number of 
residents. 

• Locality and local people – the applicant refutes the assertion by the objectors 
that the ecclesiastical parish of St Martins and St Pauls is unacceptable as a locality 
for the purposes of complying with registration. The statement by an objector that 
predominant use is by others from outside of the parish is also refuted on the basis 
that submitted evidence clearly upholds the fact that use is clearly shown by local 
residents not only living close to the site but from right across the parish. 

• Lawful sports and pastimes – In this respect, the assertion made by the objectors 
that some of the activities listed in the application are outside the scope of 
‘recreational’ activity is accepted by the applicant yet at the same time he takes the 
opportunity to reiterate that there are many other listed activities which do come 
very firmly within the legal definition. Furthermore, all of those activities had taken 
place over the requisite twenty year twenty year period. 

• Without permission – The applicant is of the view that, despite assertions to the 
contrary from the objectors, there is no evidence to suggest that during the twenty 
year qualifying period that any one received permission to use the field.  He further 
argues that the objectors have confused licence and acquiescence and submits that 
the school never gave permission (licence) but in effect acquiesced in the public 
use of the field thus promoting an impression that use was as of right. To add 
weight to this argument the applicant refers to adduced evidence that indicates that 
many of his witnesses were not in fact aware of who actually owned the land 
anyway and so therefore could not seek permission from anybody even, I assume, 
if they had wanted to. As further emphasis of this point further argument is given 
that even from the schools evidence there are statements indicating that no 
permission was granted and he cites relevant examples. 

• Without Force – With regard to the question as to whether use was without force, 
the applicant argues this is perhaps the heart of the case. In defence against 
accusations from the objectors that the local residents only gained access to the 
site by breaking down and vandalising boundary fencing the applicant asserts there 
is no actual evidence to substantiate this. He further argues that there is authority in 
reference text to the fact that if persons enter a field through a gap created by 
others then those persons are not guilty of entering the field with force.  He points 
out it is not important whether the field was fenced or not.  What is important he 
argues is whether local people continue to use the field. He points out the field was 
not completely fenced. There were many gaps.  Gates were left open or unlocked.  
There was no real evidence of the erection of visible and effective signs. Use was 
therefore without force. 

• Without secrecy – The applicant argues that there is evidence from the objectors 
themselves which support their knowledge that the field was being used by local 
residents. He disputes the assertion by the objectors that use was at weekends only 
and thus in secret because school staff were not there to witness such use. 
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Counsel’s advice 
 
18. Given the complexity and emotiveness of the matter, Counsel’s advice on this issue 

has been sought. Counsel was of the view that, on the face of it, the application should 
be rejected on the grounds that the evidence presented by the applicant suggests that 
the majority of local users deferred to use of the application land by the schools. This 
issue was considered by the Laing Homes1 case which dealt with the impact of 
agricultural activities in respect of applications to register land as a Town or Village 
Green and clarified that local inhabitants moving out of the way to enable the 
landowner to carry out such activities creates an interruption to the required twenty-
year period of use. This is known as the ‘deference issue’ and, in essence, means that 
recreational user which defers to use by the landowner is not ‘as of right’ because it 
does not appear to the landowner to be the assertion of a right. 

 
19. Regulation 6(3) of the Commons (Registration of Town or Village Greens) (Interim 

Arrangements) (England) Regulations 2007 states: ‘the registration authority... shall not 
reject the application without giving the applicant a reasonable opportunity of dealing 
with the matters contained in the statements of [objection] and with any other matter in 
relation to the application which appears to the authority to afford possible grounds for 
rejecting the application’. As such, a letter was sent to the applicant informing him that 
there may be possible grounds for recommending to the Member Panel that the 
application should be rejected, and providing an opportunity for him to respond 
accordingly. A copy of this letter (“the regulation six letter”), which summarises the 
evidence received from Counsel, is attached at Appendix E for reference. 

 
Applicant’s response to “regulation six” letter 
 
20. A copy of the applicant’s response is attached at Appendix F. In the main, the 

applicant offered new arguments in relation to the issue of deference and distinguishes 
the current application with the circumstances in the Laing Homes case. The 
applicant’s view is that there was no deference in the current application because there 
is a significant difference in the circumstances in the present case compared to those 
that were relevant in the Laing Homes case. 

 
21. In the present application, the applicant argues that the issues relating to deference do 

not, in his view, apply to this application. This is because the schools were fully aware 
of the use of the land by local residents and rather than either party ‘deferring’ to the 
other’s use of the land, there has been shared use of the field between the schools and 
the residents. Furthermore, he argues there is no evidence that the landowners’ use in 
practice actually conflicted with that of the local residents. The applicant also states 
that it was impossible for recreational users to defer since they did not know or 
acknowledge that anyone else owned the land or had any prior right to use the land; if 
they did not know who owned the land, they could not correctly be deferring. 

 
22. In the applicant’s view, the fact that the land concerned is also a school playing field is 

irrelevant as there is no legal impediment in law or practice to registering such land as 
a Town or Village Green and even if the land were to be so registered, the schools 
would, according to the applicant, have the legal right to continue to use the land as 
playing fields for their own purposes. 

                                                 
1
 R (Laing Homes Ltd) v. Buckinghamshire County Council (2003) 
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23. The applicant also attempts to draw parallels between the present case and other, in 

his view, similar Village Green applications both in Kent and other parts of the country. 
It is not necessary for the purposes of this report to go into detail regarding these, save 
to say that the vast majority of Village Green applications are, by their very nature, 
complex and rely upon a very specific area of law. Indeed, the circumstances in each 
case are nearly always unique and hence each case must be treated on its own merits; 
despite the applicant’s assertion to the contrary, there is no such thing as a 
‘straightforward’ application to register land as a Town or Village Green. 

 
Further advice from Counsel 
 
24. Following receipt of the applicant’s comments in relation to the original advice from 

Counsel, and in response to a threat from the applicant of Judicial Review action in the 
event of the application being rejected, the County Council sought a second opinion 
from different, more senior Counsel. 

 
25. Counsel’s view was that since the application turns primarily on the issue of deference 

and the evidence of use is a matter of fact and degree (i.e. it concerns the inter-
relationship between the landowner and the recreational users), it is necessary to 
establish the exact facts of the case before applying the relevant legislation. Counsel 
was also of the view that the evidence presented could not, under the circumstances, 
be taken at face value and requires cross-examination in order to obtain a better 
understanding of the patterns of use of the field by the various parties. 

 
26. There is also a further issue in that a recent High Court case known as Redcar2, which 

related to an application to register part of a golf course as a Village Green and 
approved the principle set out in the Laing Homes case, is due to be heard in the Court 
of Appeal before the end of the year. Counsel’s advice was that any decision in the 
current case should not be made until the outcome of the Redcar appeal is known. 

 
Conclusion 
 
27. The issue of a school playing field being registered as a Town or Village Green is not 

one which has previously arisen in this county. Members of the panel, and indeed 
members of the public, may well be deeply concerned to see such an application being 
considered by the County Council. However, it is important to recognise that it is not for 
the County Council, in its quasi-judicial role as Registration Authority, to distinguish 
between those types of land that it is considered desirable to register and those which 
it is not; case law from the House of Lords has established that there is no identifiable 
‘type’ of land that should be registered as a Town or Village Green. Instead, the County 
Council has no option but to be guided solely by the legal tests set out in the Commons 
Act 2006 (and associated case law). 

 
28. In this case, it is considered that the question as to whether there was deference or not 

(as has been argued by the parties involved) cannot be resolved on paper and can only 
be properly examined by way of testing that evidence through the non-statutory Public 
Inquiry process. This practice has been approved by the courts, most recently in the 
Whitmey3 case in which Lord Justice Waller said this: ‘the registration authority has to 

                                                 
2
 R (Lewis) v Redcar and Cleveland Borough Council (2008) 
3
 R (Whitmey) v Commons Commissioners (2004) 
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consider both the interests of the landowner and the possible interest of the local 
inhabitants. That means that there should not be any presumption in favour of 
registration or any presumption against registration. It will mean that, in any case where 
there is a serious dispute, a registration authority will almost invariably need to appoint 
an independent expert to hold a public inquiry, and find the requisite facts, in order to 
obtain the proper advice before registration’. 

 
29. In my view, before any decision is taken, the County Council should heed Counsel’s 

advice to hold a non-statutory Public Inquiry to explore the issues further. The 
application is evidently very emotive locally and acceptance or rejection of this 
application will have a significant impact upon the future management of Barton 
Playing Field and it is important for all concerned that the true status of the application 
site be determined based upon all of the information available. 

 
Recommendations 
 
30. I recommend that Members endorse the advice received from Counsel and that a non-

statutory Public Inquiry be held into the case to clarify the issues.  
 

Accountable Officer:  
Dr. Linda Davies – Tel: 01622 221500 or Email: linda.davies@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221628 or Email: melanie.mcneir@kent.gov.uk 

 

The main file is available for viewing on request at the Countryside Access Service, 
Environment and Waste, Invicta House, County Hall, Maidstone. Please contact the case 
officer for further details. 

 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Table summarising user evidence (supplied by applicant) 
APPENDIX D – Plan showing ownership of application site 
APPENDIX E – Copy of “regulation six” letter (dated 29/05/08) 
APPENDIX F – Applicant’s response to “regulation six” letter (dated 28/08/08) 
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